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RESTRAINING ORDERS AMENDMENT BILL 2013 

Second Reading 

Resumed from 8 August. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [7:51 pm]: I do not have 
responsibility for this bill but Hon Adele Farina is out of the house on urgent parliamentary business so I will 
deal with it. The Restraining Orders Amendment Bill 2013 amends the Restraining Orders Act 1997 and makes 
consequential amendments to the Children’s Court of Western Australia Act 1988. In the case of people seeking 
restraining orders in the context of family and domestic violence, it is very often not just the victim—who, in the 
vast majority of cases, is a woman—seeking protection but it is also the victim seeking to protect their children. 
Some amendments were made to the Restraining Orders Act in 2012 to ensure the court could extend the 
operation of any restraining order made in respect of a woman to also apply to her children. However, since then 
the government advises it has become aware that some magistrates were not relying on section 68, which was the 
relevant section that allowed them to extend the order to include children. Some magistrates required the parents 
to make a separate application to the Children’s Court for a violence restraining order to protect their children. 
At a time when people were deeply distressed and often still bore the physical results of the violence that they 
had been a victim of, they were being required to go off to two courts. The bill before us today proposes to make 
it absolutely clear that a person making an application on behalf of a child, or indeed a child applicant himself or 
herself, may be granted a violence restraining order in the Magistrates Court. The bill makes a technical 
amendment to the act to ensure that Parliament’s intention is absolutely clear and that the policy of the bill goes 
to the broader policy of making it easier for people to protect themselves and their children from violence; not in 
fact to make it harder.  

We will certainly support the bill. I do not have an extensive speech to make, but the amendment raises a 
question about judicial education. I welcome any comments from the Attorney General about that. We do not 
need to go into committee, but I suspect the Attorney General is in a position, without having to seek advice 
himself, to advise the house about what measures are in place to ensure we do not find ourselves in a situation in 
which magistrates make it harder for people to seek protection by making them apply to two separate courts. I 
welcome any advice the Attorney General could give us about what steps are being taken to ensure there is an 
ongoing program of judicial education about family and domestic violence matters. I thought that a few years 
ago the Chief Justice made comments about this. I am hopeful that the Attorney General is able to bring us up to 
speed with that.  

The second reading speech tells us that the amendments we are being asked to support tonight are consistent 
with the recommendations contained in the review that led to the 2012 changes. That was a statutory review. In 
most cases a statutory review is required to be held every five years. A recommendation was that violence 
restraining order applications for the protection of a child be permitted to be taken out in both the Children’s 
Court and the Magistrates Court jurisdictions. It is a straightforward bill. It tries to make absolutely clear that 
Parliament’s intention is that changes to the law in this area are being designed with the purpose of making it 
easier, and less cumbersome and less difficult for people who seek protection at a time when they are living in 
fear or living with the physical effects of the violence they have been victims of, and trying to protect their 
children. With those brief comments, I indicate the opposition’s support of the bill.  

HON LYNN MacLAREN (South Metropolitan) [7:56 pm]: The Restraining Orders Amendment Bill 2013 is 
supported by the Greens (WA). We think this is an important amendment. In fact on researching this bill I was 
able to look at the notes from the Restraining Orders Amendment Bill 2011. I noted that Hon Giz Watson at that 
time made a similar comment about the potential problems that might arise from that amendment. I would like to 
hear the Attorney General provide us with some enlightening comments about the contribution of that time. In 
particular there was a proposed amendment to clause 7 of the Restraining Orders Amendment Bill 2011. I think 
Hon Sue Ellery was also supportive of the comments put forward by Hon Giz Watson. The amendment 
presented at that time was — 

Nothing in subsection (3) shall be taken to prevent an application for a violence restraining order from 
being made in person by a parent or guardian of a child on behalf of that child to the Magistrates Court, 
unless the respondent is a child, in which case the application is to be made to the Children’s Court. 

I believe the intent of that proposed amendment was similar to what we are achieving today. At the time perhaps 
there were some questions about whether it was drafted appropriately. From what we can ascertain, without 
having had a briefing on this bill, it looks as though this bill will improve the situation. I, too, would be 
interested in hearing comments from the Attorney General about what this amendment achieves and how it 
improves restraining orders. With those very brief comments, the Greens support the bill.   
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HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.00 pm] — in reply: I thank the 
opposition and the Greens for their support for the Restraining Orders Amendment Bill, and Hon Sue Ellery and 
Hon Lynn MacLaren for their contributions to the debate.  

Dealing with Hon Lynn MacLaren’s comments first, I, too, recall that during the debate on the last tranche of 
amendments to the Restraining Orders Act that were calculated to reflect some of the outcomes of the review 
into the act several years ago, Hon Giz Watson raised the question about whether there was a requirement for an 
application to protect a child to be brought in the Children’s Court or whether it can be an adjunct to an order 
sought by the responsible parent. I have not reviewed Hansard and what was said on the subject, but my 
recollection was that based on the advice I had at the time, I assured Hon Giz Watson that it was not the intention 
of the government that two applications would have to be brought in separate courts, and that as far as the 
government was concerned on the advice that it had, that would not be the consequence. However, the ingenuity 
of the judiciary knows no bounds, and it appears that a problem arose, partly, as I understand it, as a result of the 
manner in which applications were being dealt with at the registry level, which later ended up informing the 
views of certain magistrates. I recall that shortly after taking up my position of Attorney General, I received 
rumours to the effect that there were difficulties in this area. As soon as it was confirmed to be the case that a 
practice had developed in some quarters that was causing this problem, I moved to instruct that the appropriate 
amendments be made to the act.  

Legislation such as the Restraining Orders Act, because of the subject matter with which it deals, requires 
constant monitoring and review. Of course, it would be wonderful if I could at this stage introduce a bill that 
covers other areas that may be causing difficulty, but it seemed to me that this one was of particular note. It and 
the small consequential amendment are worthy of being passed by this place and moved to the other place for 
consideration at the earliest opportunity, so I am gratified by and appreciative of the support indicated in this 
regard.  

Hon Sue Ellery asked about measures in place for judicial education. I am aware that professional development 
is undertaken by judicial officers at various levels and to varying degrees through cultural awareness programs 
and things of that nature. So far as this issue is concerned, I can find out whether anything is being planned in 
that regard. I believe that the Chief Magistrate and the President of the Children’s Court of Western Australia are 
both looking at the situation, and they will indicate if problems arise and another loophole is somehow exposed 
that, with all its ingenuity, parliamentary counsel has not been able to detect or anticipate at this stage. They will 
direct certain practices can take place in the courts.  

Nevertheless, at this point, on the best advice that I have, this solves the problem that has emerged and it is now 
beyond, once we pass it in this place, our ability to do anything about it. As with most pieces of legislation, we 
pass the law, we send it down to the courts and they do their worst. As far as I am concerned, the bill solves the 
problem and addresses a couple of minor issues. Without further ado, I thank the opposition and the Greens for 
their support and move that the bill be read a second time.  

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly. 
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